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Tli F SUPREME COURT OF THE TERRITORY OF
I HAWAII.

Joins Term, 1901.

j GRACES. THE TERRITORY OF HAWAII.
Original.

p June 17, 1901. Decided July 5, 1901.
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cannot bind the Territory to pay a surgeon for an operation
a private citizen made necessary by an unauthorized act of

I Sheriff

upon

. policeman.
OPINION OF THE COURT BY FREA.R, C.J.

mission without action thejj s a on following agreed

February, 1901, a poKceman at Hilo, Hawaii, without
ithoritj stification or extenuation by law, shot and wounded

.private citizen. It immediately became necessary to extract
tlhiillel from the wounded man. The Sheriff of Hawaii re-W- e

. i lux ...v, i: i i , .
piainun, vmiu a uceuaeu pnysician and surgeon

Hilo, to perform the operation, promising himnra

amiable o.iniK'iisation ior me service by the department of
the Attorney-Genera- l. The plaintiff performed the service in

- and rendered a bill therefor to the said depart- -

K. question is whether the territory is liable.
n em--

f ,; r 0pimon the Sheriff was without authority to bind the
porriton ;" K' or an Pcrat;i0in upon a private citizen made

by an unauthorized act of a policeman. Judgment
for the defendant

The plaintiff
tnvu- - ral K. P. Dole for the defendant.

gift cannot be revoked, but where there is no consideration and
a man has the opportunity he has a right to change his mind
where the title has not changed. If the jury find it was a
voluntary contribution and the other party so understiod it vou
have a right to bring it out."

"Mr. Magoon: I wish to except to that statement of the law
just laid down by the court."

Whether the court announced a correct statement of the
law is immaterial; the statemen' was directed to the claim for
services of the horse only and as the jury found for the de-

fendant on that count he certainly was not prejudiced by the
court's dissertation on the law.

Again an exception is taken to the overruling of defendant's
motion for a non-sui- t. The plaintiff had testified that his ser-
vices were reasonably worth the sum of one hundred dollars per
month for the term of his employment Two other witnesses
had sworn that the services of a manager of defendant's business
was reasonably worth from $100.00 to $125.00 per month dur-
ing the time plaintiff was employed. This ruling of the court
was correct.

Exception was taken to the refusal to give certain instructions
to the jury requested by the defendant and also, to the giving
of other instructions. An examination of the instructions given
by the court disclose the fact that they were carefully prepared
and seem to cover every issue presented by the pleadings and the
evidence in the case. For the most part these instructions were
copied from "Sackett's Instructions to Juries.'" The instruction
containing the following sentences was excepted to, to wit,
"When one person employs another to labor for him without
any contract as to what he shall pay him, and with knowledge
of all the facts accepts the services without complaint, he will
be presumed to have contracted to pay at the usual and going
rate for such services, and the fact, if proven, that the person
did not perform his services well will not excuse the employee
from paying such price. If he wished to relieve himself from
such liability the employer should discharge such person."

This instruction, we think, was at least, open to the objection
that it might have misled the jury. We understand the law
to be that where one person employs another to perform labor
or service and nothing is said about the amount of the com-

pensation the law presumes an agreement on behalf of the em-

ployer to pay what the labor or service was reasonably worth.
However, the verdict shows that the jury &ere not misled by
this instruction their verdict being for a lessdamount than the
evidence established the "usual and going rate" to be and that
the defendant was not prejudiced thereby. The instructions re-

quested were properly denied. -

The defendant excepted to the ruling of the court overruling
his motion for a new trial on the ground that the verdict of the
jury was contrary to the law and evidence and the weight of
the evidence. The evidence in the case was conflicting. The
principal issues in the case were ones of fact

The defendant made a strenuous effort in the court below to
establish the fact that the plaintiff was utterly incompetent to
perform the services for which he was employed. In this court
it is insisted that the evidence proved this fact This was a ques-
tion of fact that with others arising in the case was submitted
to the jury, for determination, under the law, as given by the
court. The jury found against the contention of the defendant
on this point as well as other. There was evidence before it to
justify such finding and the verdict will not be disturbed.

Exceptions are overruled.
Kinney, Ballou & McClanalmn for plaintiff.
Magoon C-- Thompson for defendant.

The plaintiff filed his declaration in assumpsit in the Circuit
Court of the First Circuit, containing four counts (1) For
balance due on contract for sixteen months' wages at $100.00
per month, (2) For wages on quantum meruit at $100.00 per
month for a period of sixteen months, (3) For the use and hire
of a horse for ten months at $12.00 per month, (4) For the sum
of $70.00 due for money advanced on the purchase price of a
delivery wagon. The prayer was for balance due of $1120.00.

The defendant plead the general issue and gave notice that
he relied on release and payment.

The case was tried to a jury and a verdict returned for the
plaintiff on the second count for sixteen mouths' services at
$75.00 per month less the amount of $670.00 received, leaving
balance of $530.00 and for this amount judgment was rendered.

The defendant comes to this court on exceptions.
The jury found for the defendant on three of the counts

and for the plaintiff on one, the second. The defendant's excep-

tions so far as they relate to the second count only will be con-

sidered for he was not prejudiced by the others.

The defendant argues the question of estoppel in his brief.
As this question was not raised in the trial court and is not in-

cluded in any of the exceptions we do not feel called upon to
pass on it.

The first exceptions an- - to the overruling defendant's objec-

tion to the questions asked the expert witnesses as to the reason-

able value of the plaintiff s services. These questions were prop-

erly framed upon plaintiff's theory of the facts necessary to sup-

port the second count, in the declaration.
Another exception i to a statement of law by the court.

Counsel for the defendant argues that this statement applied
to the whole case and was prejudicial to defendant. It is appar-

ent from the record that this statement of law was only intended
to apply to the claim for services of the horse.

Counsel asked of the plaintiff. "When did you first decide
to charge for work and labor of that horse?" "To which ques-

tion the plaintiff objected as incompetent, irrelevant and imma-

terial." "The Court: He may ask him whether or not he made
a voluntary contribution of this horse to the business."

"Mr. Magoon:- - I want to have it thoroughly understood.
Counsel for plaintiff has just made the statement that a man
can do work for another without intending to charge him any-

thing at the time."
"Mr. Ballon: That is correct."
"Mr. Magoon: At the time, and afterwards change his mind

and then charge him for the work."
''Air. Ballon: Yes I have done it hundreds of times."
"The Court: You have a right to fully examine as to any

voluntarv contribution of services. That is as far as you can
go."

"Mr. Magoon: When did you first decide to make a charge
acainst Mr. Yoeller for the wTork and labor of that horse?"

"The Court: I think it is evidence." To which ruling of
the court the plaintiff excepted.

"A. From the time I started in to work my horse."
"Q. When was that?"
"A. When the horse commenced to work first in the busi-

ness of Mr. Yoeller I intended to get pay for it"
"The Court: You know Mr. Magoon there is a certain life

to it, a contract is an agreement between two or more parties to
do or not to do some lawful thing. It must be founded on suff-
icient consideration. A voluntary contribution of course can be
made if gifts can be made and a thing can be given, and when
the title has passed into the hands of the donee of course the

Hi HE SUPREME COURT OF THE TERRITORY OF
HAWAII.

Junk Term, 1901.

J. J. BYRNE v. P. J. VOELLER.
Exceptions from Oiroiut Court, Fjrst Circuit.

SroiirrrEi) June 19, 1901. Decided July 27, 1901.

Frear, C.J., Ualbraitii and Perry, JJ.
Tie verdict of a jury will not be set aside by the appellate court where

there is evidence to support it. and no prejudicial error of law
appears.

OPINION OF THE COURT BY GALBRAITH, J.

u September, 1897, tho defendant was the owner of a retail
grocery store at Honolulu. It became necessary for him to go
to alifornia on account of his health. Before leaving het enr-

aged the plaintiff to manage the store during his absence and
executed and delivered to him hia full power-of-attome-

y. The
lence 'nflieting on the question of whether there was
igreement as to the amount of wages to be paid plaintiff for

3 services. In November of same year the defendant, returned
to Honolulu but did not take personal charge of the store. The
defendant remained in Honolulu until March, 1898, when he
left for California with the intention of remaining away per-uanentl-

y.

The plaintiff was continued as manager of the busi-les- a

but defendant gave his full power-of-attorn-
ey to L. H.

Dee in March, 1898. The plaintiff continued as manager of the
store until January, 1899, in all a term of sixteen months when
he was discharged by Mr. Dee. During all the time of the em-

ployment the plaintiff drew money and charged same on the
book under beading of "wages" at first $8.00 per week and
later $ 10.0 per week.
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Few People Realize
That their hair is sick when it shows signs of falling and that in its
feeble way it is crying for nourishment. If your hair is falling or
dry or turning gray, or if the scales of dandruff are continually
falling like snow from your scalp, it is very evident that it is not
enjoying good health; therefore the only intelligent thing to do is
to treat it.
PACHECO'S DANDRUFF KILLER quickly cleanses the scalp of
all humors and dandruff, it arrests the fall and imparts a healthy,
natural color to the hair. It is scientifically compounded and is the
result of many years of experience and study of the diseases of the
human scalp.:liPl '
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PACHECO'S
:

ILLERDANDRUFF' " YtR FAILS TO CURE
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PACHECO. :
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For Sale at all Drug: Stores.
And at Union Barber Shop.

TELEPHONE 232
ice the New Label

As in above cut, of

D

J m Hawaii TerritoryHonolulu,
'here i only one genuine
Paehecos Dandruff Killer.
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